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Dear Ms. Marcus.

Thisrespondsto your December 16, 1999, request to concl ude formal consul tati on with the Fish
and Wildlife Service (Service) and the National Marine Fidheries Savice (NMFS), herein
collectively referred to as the Services, on the Environrmentd Protection Agency’s (EPA) “Final
Rule for the Promulgati on of Water Quali ty Standards: Establ ishment of Numeri ¢ Criteriafor
Priority Toxic Pol lutants for the State of California’ (CTR). This document representsthe
Services final biological opinionon the effectsof thefinal promugation of the CTR on liged
spedes and critical hahitats in Californiain accordance with section 7 of the Endangered Spedes
Act of 1973, as amended (16 USC 1531 et $q.; Act). A list of the peciesand critical hahitats
congdered in thishiological opinionisincluded as Tabe 1. Your request to conclude formal
consultation on the CTR was rece ved i n the Sacramento Fish and Wildlife Service Office on
December 30, 1999. Y our initial October 27, 1997, reques for formal conaultationwasreceived
on Octobe 30, 1997.

Thisdocument al = includesa conference opinion, prepared pursuant to 50 CFR § 402.10, that
addresses theeffectsof thefinal CTR on the following propased threatened (PT) and praposed
endangered (PE) species. Northern Caifornia ESU (Evol utionarily Significant Unit) of the
steelhead trout(PT), Santa Anasucker (Catostomus santaanae) (PT), the Sauthem California
Distinct Popul ati on Segment of the Mountain Y ellow-legged Frog (Rana muscosa)(PE), and the
Santa Barbara County Distinct Population Segment o the Califarnia Tiger Salamander
(Ambystoma californiense)(PE) . Critica habitat has been proposed the Tidewater goby. If any
of these species or critica habitats become listed, this conference opini on can be converted to a
biologi ca opinion for those specieg/criti ca habitats, provided EPA formally requests such a
converson ard the ranitiation criteriaat 50 CFR 8§ 402.16 do not apply.

The Services have reviewed EPA’ s biol ogical evaluation for the proposed CTR and the effects of
that actionon the endangered salt marsh harvest mouse (Reithrodontonys raviventris),
endangered least Bell’svireo (Vireo belli pusllius) and itscritical hahitat, endangered
southwegern willow flycatcher (Empidonax trailii extimus) and its critical habitat, and the
endangered San Joaqui n kit fox (Vulpes macrotis mutica). The Servicesconcur withEPA’s
determinationthat the CTR isnot likely to adversely affect these speciesand critical habitats.
Species the Services congdered not likely to be adversely affected by the final CTR areliged in
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Table 2. Therefore, unessnew information reveal seffectsof the proposed action that may affect
listed goeciesin a manner or to an extent not conddered, or a new speciesor critical habitat is
designated that may be affected by the propased action, no further action pursuant tothe Ad is
necessary for the species liged above.

Thisbiological and conference opinion isbased on information provided in EPA’ sOctober 27,
1997, biologica evauation, the proposed CTR, correspondence that has occurred sincethe
issuance of the Services April 10, 1998, draft jeopardy biol ogical opinion, supporting
information contained withinthe Services' files areview of therelevant published literature,
discussions with specialists familiar with speci es ecol ogy and toxicol ogical issues presented in the
CTR, numerous meetingsand tel ephone conversations between our staffs, and EPA’ s December
16, 1999, proposed modificationsto the CTR. The Services have prepared this biologica and
conference opi nion in the absence of site-specifi ¢ information on where numeri c criteriawill be
applicable (areasnot superseded by the promu gation of the proposed rule), and the lack of ste-
specific data on elementssuch as pH, water hardness water effects ratiog and conversionfactors
Inthe absence of these data we have used the ecdogically mog congervative edimate of effects
for species and critica habitats consdered in thisopinion. Species and critica habitats the
Serviceshave determined likely to be adversely affected by the final CTR are listed in Tade 3.
A complete admini grati ve record of this consultation isonfile at the Service€ s Sacramento Fish
and Wildlife Office.

CONSULTATION HISTORY

Informal conaultation with EPA began on February 9, 1994, whenthe Service received EPA’ s
request for aspecieslist and a brief description of the draft CTR. On April 6 and 21, 1994, the
Service and NMFS met with staff from EPA to discuss the CTR and begininforma discussions
on the effects of the proposed numeric criteria on liged speciesand their critical habitats

On May 31, 1994, the Service transmitted a speciesli st to EPA for thei r considerati on in the
preparation of their biologcal evaluation. On June 26, 1997, the Sevice sert EPA an electronic
update of the gecieslist for the State of Califomia.

On February 9, 1995, the Service parti cipated in ateleconference call with EPA to discuss and
categorize issues that were i dentified duri ng internal strategy meeti ngs between the Servi ce and
EPA. A list of issues was devel oped and categorized based on EPA’ s December 11, 1996,
matrix of effectsof the proposed criteria on lised speciesor their cl osdly related surrogates. In
additi on, the Service provided EPA with alist of i ssues and concerns regarding the matrix and
how to best addressthe efectsof the proposed rue. During thismedting, the Serviceand EPA
worked together to devdop atable of issues and to identify the level towhich these issues could
be resolved.

On March 20, 1997, the Service and EPA met at EPA’ srequest to re-initiate informal
consultation. During thi s meeting, Service staff provided EPA with updated information on
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newly listed speciesand discussed key issuesidentified in previous meetings.

On June 19, 1997, the Service met with EPA to discussoutdanding i ssues regarding the proposed
criteria for mercury, seleni um, pentachlorophenol, the formula-based criteriafor meta s, and

EPA’ s progress toward publ ishing a proposed rule. During this meeti ng, EPA indicated that the
proposed CT R would likely be published, asdrafted, in July of 1997, and would acknowledge
the autgand ngisuesbetween the Service and EPA. During this meeting, the Serviceand EPA
alsodiscused each o the following 9x issues: (1) the use of formu a-based metals ariteria; (2)
the effects of copper on fish eggs, embryos, and non-gill breathing organi sms; (3) thelack of
analyss of the effects of pentachlorophend on early life sagesof fish species; (4) the lack of an
aquatic criteriafor Acrolein; (5) the threat of bi oaccumul ati on to li sted species by the
promulgation of sdely aguatic life criteria; and (6) the proposed selenium standard and its effects
on liged spedes and aquatic ecosysems At thistime the Service indicated that it would prefer
to resolve the di sparity between the effects of proposed criteria and publi shed scientific literature
prior to publ ication of the proposed rule. Staff from EPA indi cated that the Service would have
numerous opportunities to resolve outstandi ng issuesin the State's adoption of the CTR, and

EPA’ s subsequent approval of the adoption and forthcoming basin plans. Time linesfor
completion of the draft CTR were discussed.

On duly 25, 1997, the Service and EPA participaed in aconference cdl to disuss the Service’'s
concer ns with the effects of the action on non-aquati ¢ speci es, the proposed cri teri afor
pentachiorophend, and the formula-based metals criteria. Specifically, the Service discussed
with EPA the draft bi ologica evaluation and the lack of consideration of the bioaccumulative
and i nteracti ve effects of the proposed cri teri a necessary to adequately assess the effects of the
action on li sted semi -aquatic and terrestri a wil dli fe speci es and their habitats. At thistime the
Service informed EPA that it coud not concur with a“nat likely to adversly affect”
determination on the draft proposed rule and unless these isaues were resolved, formeal
consultation under the Act would be necessary. Further, Servi ce staff detail ed the findings of
published i nformati on which indicated that the proposed numeric criteria would have adverse
effects on early life stages of sdmonids at concentrati ons below the proposed numeric criteria for
pentachlorophend. Servicestaff also preserted informationregarding theuse of formula-based
criteriafor metalsconddered inthe CTR, and the potertial for aquatic organiansto be adversely
affected by the particulate fraction metals that would, in effect, be unregulated if EPA used the
proposed formulae. Noresdution of these issueswasreached during this meeting; EPA provided
the Service with an updated time line on the publication o the proposed rule.

On August 5, 1997, EPA published theproposed rulefor the CTR (62 FR 42159).

On August 13, 1997, EPA and Servi ce saff parti cipated in ateleconference call to discussthe
Service' s ongaing cancerrs regarding the proposed pramu gation of formula-based metals
criteria At thistime staff from EPA suggested thet the Service, in the absence of site-gecific
information necessary to calculate the criteria for each of € even metd s (Arsenic, Cadmium,
Chromium (+3& +6), Copper, Lead, Slver, Selenium (+4& +6), Mercury, Nickel and Zinc), use a
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standard number for water hardness of 40. Service staff countered that hardness a one does not
provide aufficient information to cdculate a criterion (a conversion factor and water effect ratio
are necessary inorder to calcuate criteria that are site-specific), and therefare, does not provide
the Service with adequate information to consder the effects of the proposed fomuae on lided
speciesand critical habitat.

On September 25, 1997, Servicestaff provided written comments on the proposed CTR,
reminding the EPA of their reponsihilities to conserve listed geciespursuant to sections7(a)(1)
and 7(8)(2) of the Act, and requested that EPA prepare a biol ogical assessment on the effects of
the proposed rule on li sted species and critica habitats.

On October 30, 1997, the Servi ce received EPA’s biol ogical evaluation for the CTR requesting
concurence witha findingthat the proposed CTR was nat likely to adversely dfect liged
species. On November 28, 1997, the Service issued a letter of non-concurrence, and
acknowledged EPA’ s request to initiate formal corsultation.

On December 10, 1997, the Service received aletter from EPA asking the Service to dispose of
all previous drafts (including al drafts of the CTR i ssued between 1994 and August 1997) of the
proposed numeric criteriain the CTR.

On January 8, 1998, staff from EPA, and the Services met to discuss the outstandi ng issues in the
CTR, and the Service’ sprogresson the biological opinion. At thistime the Servicespresented
their findings on the deficiency of the numeric criteria for mercury, selenium, pentachlorophend,
and dissolved metals. No agreements were made between the agenci es on any changes to the
proposed numeric criteria. Thismeeting’ s primary objecti ve was to revi ew the i ssues and the
Services concerns regarding the proposed criteri a, the apparent data gapsin the CTR, and the
prormulgation of the numeric criteria. The Servicesagreed to provide EPA withwritten
documentation onthe information they had reviewed on the proposed criteria and their failure to
pratect liged species On January 29, 1998, the Servicessent EPA aletter documenting their
review of available information onthe toxicity of pentachlarophenol on salmanids.

On April 10, 1998, the Servicesissued a draft jeopardy biol ogical opini on (draft opinion) on the
proposed CTR. In that opinion the Services concluded the CTR as proposed on August 5, 1997,
was li kely to jeopardi ze the conti nued exi stence of 25 listed species, and result in the adverse
modification of 11 critica habitat units(seetable4). Sincethat time, saff from EPA Region IX
and the Services have been discussing reasonable and prudent al ternati ves issued in the draft
opinion. Those di scussions have resulted i n modifi cations to the proposed action by EPA and the
Services subsequent revigon of the April 10, 1998, and April 9, 1999, biological opinions.

For the purposes of our April 10, 1998, draft biol ogical opini on and this opinion, findi ngs of “no
effect” were made for species which are not at any point i n their development or foraging ecology
dependent on the aquati c ecosystem. An example of a speci esthat would not be affected by the
proposed CTR isthe desert dender salamander which i s not dependent at any life stage on the



Ms. FdiciaMarcus 5

aguati c ecosystem.

Findings of “not likely to adversdl y affect” were made for those species that may utilize the
aguatic ecosystem, but whose foraging ecology or range resultsin alow likel ihood of being
exposed to problematic concentrati ons at or bel ow proposed cri teri a concentrations. Exampl es of
spedes na likely to be adversely affected are the Warner sucker, with a range that includes
Califarniabut whose waershed bourdariesare primarily outside of the State and the leas Bell’s
vireo, which is dependent on the aguatic/ri parian ecosystem but its foraging ecology is not
primarily dependent onthe aquatic ecos/stem

The Services define jeopardy as an acti on that reasonably would be expected, directly or
indirectly, toreduce appreciady the likelihood of both the survival and recovery of alisted
speciesin thewild by reducing the reproduction, numbers, or distributi on of that species.

The Services concluded that a determination of “ may affect, not likely to jeopardize the
continued exigence o the Pecies’ wasappropriate when the potential existsfor toxic effects to
occur at or bel ow the proposed numeric criteria concentrati ons of a pollutant considered in the
CTR and one or more of the fol lowing conditi ons or combination of conditi ons were met: (1) the
existing environmental conditionsare currently not near or na likely to approach the proposed
criteriaconcentrations (2) the speciesiswidely digributed, either within the State or within
multiple statesand proposed numeric criteria are likely to impact few individualsor an
indgnificant number of individualswithin a pgpulation; (3) the foragng ecology of the geciesis
not primarily dependent onthe aquatic ecosystem and dietary habitsoffer dilution by terredrial
food resources, significantly reduci ng adverse impacts associated with elevated levels of
contaminants acquired while foraging in aquati c ecosystems; and (4) the speciesis migratory,
and/or prolonged exposures to elevated concentrations of contaminantsis not likely (dietary
diversity).

Previoudy in the Services April 10, 1998, and April 9, 1999, revised draft opinionswe
concluded that a determinati on of “may affect, likely to jeopardize the conti nued existence of a
Species’ was appropriate when the speci esis primari ly dependent upon the aguatic ecosystem for
its foragng ecology, reproduction and aurvival, toxicity occurs & or below praposed criteria
concentrationsin water, and water concentrati ons within the habitat occupied by the pecieshasa
high prabability of approaching or reaching a problematic concentration & or below criteria
concertrationsproposed inthe CTR. Additional factors considered for a eciesor thar critical
habitat unit were: (1) whether the species isnon-migratory and thus vunerald e to local
contamination; (2) whether exposure totoxic concentraionsat or below the propased numeric
criteriais likely to occur during the breeding season, a sengitive life stage, or during its entire life
cycle; (3) whether exposures to taxic concentrations resultsin significant interactions with other
stressors af fecti ng the gpeci es such as susceptibility to di sease, avoidance of i ntroduced predators,
etc.; and (4) the proposed numeric criteriaare likely to significantl y impair one or more primary
congtituent elements of aspecies critical habitat. However, since EPA has modified the
proposed action as presented inthe “ Description of the Prgposed Action” section of this
document, the Servicesare able to conclude that the action as nodified isnot likely tojeopardize
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the continued existence of these gecies nor resut in the adverse nodification of thar critical
habitat. Species for which the Servi ces previ oudy concl uded were likely to be j eopardized or
their critical habitatsadversely modified are presented in Table 4.

On April 27,1998, the Services met with EPA saff to di scuss the draft and EPA’ s concerns
regarding the precedence of ajeopardy biological opinion on threatened and endangered spedes
on their water quality criteriarule making process and their capacity to reppond to thereasonalde
and prudert alternatives presented in the draft opinion.

On October 29, 1998, EPA Region IX staff, in cooperation with the Offi ce of Science and
Techndogy in Washington D.C., submitted a proposal to the Services to modify the CTR as
proposed. Included in thi s proposa were draft agreements to change the scope of the CTR for
criteriafor mercury, selenium and pentachlorgphenol. Asproposed these commitmentsmade
signifi cant progress towards ameliorating the effects of the CTR. However, only the
Adminigrator of EPA has the authority to make modificationsto proposed rule making
Therefare, proposed modifications have yet to be completed.

Between October 1998 and March 17, 1999, EPA and Services staff worked together to resolve
isaues and devel op agreeable timelines and praceduresto amend the proposed action as propaosed
inthe August 5, 1997, vers on of the proposed CTR. On April 7, 1999, EPA sent the Servicesa
letter documenting the proposed madifications Services' daff utilized thes draft agreementsto
formulate revised reasonald e and prudent altemativesthat were presented to EPA in arevisad
draft jeopardy biological opinion, informally trangmitted to EPA on April 9, 1999.

Between April and August 2, 1999, and after review of the revised reasonabl e and prudent
dternatives, EPA and the Servi ces met on August 2, 1999, to discuss what further modifi cations
to the proposed action were necessary to remove the jeopardizing effects of the CTR. On
Septenber 14, 1999, EPA trarmsmitted a draft facamile copy o their prgposed modificationsto
the CTR for Services review.

Between August and December 16, 1999, EPA and Services saff continued to refine the
proposed modificationsto the CTR. After numerous di scuss ons between EPA and Services
staff regardi ng these modi fications, EPA re-submitted their final proposed modificati ons on
December 16, 1999. The Services have based thi s final opi nion on those modifications. The
fina modifi cationsto the proposed action are incorporated herein by reference in the following
“Descriptionof the Proposed Action”, and “Conclusions” sctions o thishiological opinion.

DESCRIPTION OF THE PROPOSED ACTION

EPA isissuing afinal rule on the CTR. Thisrulewill promulgate legally enforceable water
qual ity criteria for the sate of Cdiforniafor inland surface waters, encl osed bays and estuaries,
for all programs and purposes under the CWA. When completed these criteria are availabde to
the State for immediate adoption and subsequent use by the State and Regional Water Quality



